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Municipalities’ Liability—There was sufficient evidence to up- 


hold a jury’s verdict for pedestrian who slipped on a public 
sidewalk on which defendant city had allowed ice and snow 
to accumulate (Nadon v. City of Elgin, Ill. App. Ct., ] 403,722). 
Spectator Injured on Bleacher Steps.—There was no action- 
able negligence against the city where plaintiff spectator at 
public display of fireworks fell down bleacher steps which 
were covered with loose cinders (Young et al. v. Park Com- 
weariit of City of Peekskill, N. Y. Supreme Ct., App. Div., 
403,711). 


Stores and Shops.—A customer who was injured when she 


slipped on the floor in defendant's grocery store had no 
cause of action where evidence showed floor was swept 
approximately sixty times a day and customer offered no 
testimony as to the condition of the floor other than that 
after the fall she discovered a piece of mustard green on 
the heel of her shoe (Merrithew v. Great Atlantic & Pacific 
Tea Co., Tex. Ct. of Civ. App., §403,719). Master and 
Servant Relationship.—Where plaintiff wife, while walking 
in front of defendant’s store, sustained injuries when she 
fell into a cellar opening, the doors of which had been 
opened by one Sellito, a scavenger engaged by defendant 
to remove rubbish, it was for the jury to say whether de- 
fendant retained such control over Sellito and the manner 
of his work as to be considered his employer (Vreeland et al. 
v. Wilkinson, Gaddis & Co., N. J. Supreme Ct., § 403,718). Fall 
on Worn Stairway.—The evidence warranted a finding that 
the tread at the edge of the floor from which plaintiff stepped 
to go down the stairway was so worn as to make its condi- 
tion one of negligent maintenance (Catherine Cartier v. F. M. 
Hoyt Shoe Corp., William J. Cartier v. Same, N. H. Supe- 
rior Ct., $403,720). Sidewalk Nuisance—Where a child 
was injured by a conveyor projecting into the traveled por- 
tion of the sidewalk and used in connection with a store, 
the owner of the store and the month to month tenant were 
liable for the creation and failure to abate the nuisance, and, 
although the city was guilty of passive negligence, it could 
recover over from those who actually created the nuisance 
(Moody, etc., et al. v. Green et al., City of New York, Appellant, 
N. Y. Supreme Ct., App. Div., § 403,712). 


Gas Explosion.—Plaintiff, a member of a firm of contractors, 


recovered a judgment against defendant gas company for 
injuries sustained as the result of a gas explosion while he 
was inspecting a manhole in a sewer line (Chutuk v. South- 
ern Counties Gas Co. of Calif., Calif. Supreme Ct., J 403,721). 


Theatres.—There was no actionable negligence where operators 


of county fair amphitheatre permitted spectators to leave by 
climbing over seats instead of providing guards to direct 
them into the aisles and a directed verdict for defendant 
association was proper in an action by a patron who was 
knocked down and injured by another spectator (Dahna v. Clay 
County Fair Assn., Inc., lowa Supreme Ct., J 403,716). Crowd 
Surging into Aisles from Lobby.—Plaintiff, who sustained 
injury as the result of being trampled upon when a crowd 
in defendant’s theatre surged into the aisles from the lobby, 
recovered a judgment, the court holding that defendant was 
negligent in failing to foresee the probable injury and to 
prevent it by controlling the conduct of its patrons (Sims 
et al. v. Strand Theatre, Pa. Superior Ct., 403,717). 


Restaurant Owner’s Liability—In an action for injuries sus- 


tained when the trap doors forming part of the sidewalk were 
raised as plaintiff was walking along the sidewalk intending 
to enter defendant’s restaurant, there was sufficient evidence 
to support the judge’s verdict for plaintiff since the man who 
raised the doors was wearing a white cap and white trousers and 
was logically defendant’s employee (Jann v. Linton’s Lunch, 
Pa. Superior Ct., J 403,715). 


Malpractice.—In an action for malpractice, it was not reversible 


error to refer to plaintiff's remarriage in the jury charge 
where the jury returned a verdict for the physicians, since 
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* NEGLIGENCE * 
(Other than Automobile) 


this implied a finding of no negligence and the error related 
only to the amount of damages (Grabowsky etc. v. Ossining 
Hospital Assn. et al., Sweet et al., Appellants, N. Y. Supreme 
Ct., App. Div., 1 403,713). Improper Diagnosis.—In a mal- 
practice action, where defendant corporation agreed to pay plain- 
tiff’s medical expenses, there was no actionable negligence when 
a physician employed by the corporation failed to diagnose 
plaintiff's condition as gall stones since the affliction was 
pre-existing and the subsequent illness was not caused by 
the failure to properly diagnose (Horn v. National Hospital 
Assn., Ore. Supreme Ct., J 403,714). 


* LIFE x 


Misrepresentations in Applications.—The evidence was conflict- 


ing as to the truth or falsity of the insured’s representation 
in his application as his present and previous health 
and the court properly refused to enter judgment in favor 
of the insurer notwithstanding the verdict in favor of the 
insured (Thelen v. Mutual Benefit Health & Accident Assn., 
Mich. Supreme Ct., J 503,099). Concealment of Disease and 
Treatment.—In Florida, it was held that, by falsely ar swer- 
ing questions in his application for life insurance so as to 
conceal prior treatment for heart disease and electrocardio- 
graphic examination, the insured barred recovery by his 
beneficiary under the policy (Sun Life Assurance Co. of 
Canada v. Maloney, U. S.C. C. A., Sth C., 7 503,095). Health 
of Insured.—Having visited a physician on six occasions 
within less than two months before applying for insurance, 
complaining of shortness of breath and pain in his chest, 
the applicant’s representations to his insurer that he had 
not consulted a physician within three years and had no 
pain in his chest or shortness of breath voided his policy 
(Glickman v. The Prudential Ins. Co. of America, Pa. Superior 
Ct., J 503,086). 


Fraud in Reinstatement of Policy.—In Illinois, it was held that 


an insurer may, by proving fraud in the inducement, avoid 
the reinstatement of a policy even though a similar defense 
against fraud in the original contract would be precluded by 
expiration of the incontestable period (Cohen v. New York 
Life Ins. Co., U. S. C. C. A., 7th C., 7 503,088). 


Proof of Disability—‘‘Due” proof of disability, required by 


plaintiff’s policies, was construed to mean proof within a 
reasonable time (New York Life Ins. Co. v. Levine, VU. S. 
Dist. Ct., E. D., Pa., 7 503,085). Oral Notice to Agent.— 
In Missouri, it was held that, when the insured notified an 
insurance agent that he had been totally and permanently 
disabled for more than two years and asked whether his 
policies provided for disability benefits, receiving the false 
answer that they did not, he gave “due proof” of his dis- 
ability (Wayne v. New York Life Ins. Co., U. S. C. C. A, 
8th C., § 503,091). 


Loss of Eyesight.—Since the insured’s loss of eyesight was 


caused by a disease of cataracts which originated before the 
date of the issuance of his policy, ee by its terms, 
did not cover his disability (Liberty Natl. Life Ins. Co. v. 
Parrimore, Ga. Ct. of App., J 503,097). 


Total and Permanent Disability —Plaintiff who was able to do 


light work and earn his living as the keeper of a grocery 
store after the disease of tuberculosis was arrested was not 
totally and permanently disabled (Arabasz v. Metropolitan 
Life Ins. Co.; Same v. Mutual Life Ins. Co. of New York, 
Mass. Supreme Jud. Ct., § 503,093). Deafness.—Because ot 
her deafness, the insured’s earning capacity was totally and 
permanently destroyed and the court held that she was 
totally and permanently disabled within the meaning o! her 
insurance policy (New York Life Ins. Co. v. Dandridge, Atk. 
Supreme Ct., § 503,092). Discontinuance of Payments.—In 
an action brought by the insured after the insurer discon- 
tinued disability payments, the court held that it was not 
necessary that the insured prove that he was originally 
totally and permanently disabled or that, under the terms 
of his policy, he had the burden of proving a continuance ol 
his disability (Rollefson v. Lutheran Brotherhood, Idaho 
Supreme Ct., J 503,100). 


Paragraph (#) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


2 





No. 210 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


OEE RIE LAE LL! LEELA LOL LEELA AIDPLE IESE LILEOLE LEILA LEE LLL LARA ALA LE ALO ILL TION LOO 


Suicide of Insured.—The evidence did not conclusively establish 
that the insured committed suicide by taking a deadly 
poison, but the verdict of the Florida jury against the in- 
surers could not be upheld because the court improperly 
excluded from the evidence statements by the insured indi- 
cating an intent to commit suicide (Modern Woodmen of 
America v. Watkins, U. S. C. C. A., 5th C., $503,098). Pre- 
sumption Against Suicide—The presumption against suicide 
is a strong one and there was insufficient evidence to rebut 
the presumption so as to require a finding of suicide as a 
matter of law in an action to recover accidental death benefits 
for death ne from a gunshot wound (Brown v. Metro- 
politan Life Ins. Co., lowa Supreme Ct., 503,087). Acci- 
dental Death.—In an action to recover for accidental death 
caused by a self-inflicted gunshot wound, the court held that 
self-inflicted death may be accidental and that insane suicide 
is accidental (Edwards v. Business Men’s Assur. Co. of America, 
Mo. Supreme Ct., J 503,083). 


Presumption of Death.—It was held that the insured’s wife, 
named as his beneficiary, could not recover under his policy 
because the presumption of the death of her first husband 
after his absence of more than seven years was rebutted by 
his reappearance after the death of the insured (Frank et al. 
v. Frank, Miss. Supreme Ct., J 503,096). 


Change of Beneficiary.—The change of beneficiary from sister 
to wife by a member of a fraternal benefit society was upheld 
(Howard, Admr. v. Williams, Mass. Supreme Jud. Ct., 
{ 503,081). Compliance with Terms of Policy.—Because the 
insured did not do all he reasonably could have done to 
effectuate a change of beneficiary under the terms of his 
policy and the insurer did not waive compliance with such 
provisions before his death, the original beneficiary was 
entitled to the proceeds (O’Neal v. O’Neal, Okla. Supreme 
Ct., 1 503,089). 


Wrongful Cancellation of Policy.—An insurance company was 
held to have ratified the unauthorized and unperformed 
agreement of its agents to issue a smaller policy for a larger 
policy which was surrendered only upon such agreement and 
was held liable for wrongful cancellation of the larger policy 
(Texas Prudential Ins. Co. v. Taylor et vir., Tex. Ct. of Civ. 
App., 7 503,090). 


Antenuptial Agreement.—Under an antenuptial agreement, a 
widow was entitled to recover the full proceeds of life insur- 
ance policies, undiminished by the amount of loans made 
with the policies as collateral (Stewart v. Stewart, Evxr., 


N. C. Supreme Ct., J 503,084). 


Pedigree Exception to Hearsay Rule.—Declarations of the de- 
ceased insured that his father and mother were dead and 
that he had never married and had no children were admis- 
sible under the pedigree exception to the hearsay rule in a 
suit on his insurance policy by his administrator who could 
recover only if there were no surviving wife, children or 
parents (Gordon, Public Admr. v. Metropolitan Lif> Ins. Co., 
Kansas City Ct. of App., Mo., § 503,082). 


*% AUTOMOBILE 


Insurer’s Liability.—Plaintiffs recovered from defendant in- 
surer for damages which the insured caused to plaintiffs’ 
motor vehicle by his negligent operation of said automobile 
without plaintiffs’ consent or permission under a motor vehicle 
operator’s policy (Sky et al., t.a. Sky Bros. v. Keystone 
Mutual Casualty Co., Pa. Superior Ct., J 706,904). 


Alighting Bus Passenger Struck by Bicyclist—The trial court 
erred in granting a nonsuit, since plaintiff’s allegation, that 
she was struck by a bicyclist as she alighted from defendant's 
bus which had been stopped in the middle of the street, was 
sufficient for her to proceed with proof (Weidenmueller v. 

ublic Service Interstate Transportation Co., N. J. Supreme 
Ct., | 706,889). 


Bicyclist Killed.—Since the evidence that defendant failed to 
use due care in backing up his truck and killed plaintiff's 
decedent, a delivery boy riding a bicycle, was sufficient to 


take the question of defendant’s negligence to the jury, it 
was error to nonsuit the action (Wall, Admr. v. Bain, N. C. 
Supreme Ct., | 706,890). 


Credibility of Witness.—Plaintiff’s basis for a new trial was 
evidence that one of defendant’s witnesses was actually not 
present at the time of the accident, and as this simply went 
to the credibility of the witness, it was not error to deny 
pees motion for a new trial (De Luca v. Boston Elevated 

y. Co., Mass. Supreme Jud. Ct., J 706,911). 


Default Judgment.—Since defendants filed a general issue plea 
after moving to strike a default judgment, obtained by 
plaintiff bicyclist for injuries sustained when struck by 
defendants’ truck, on the grounds that they had not been 
personally served with summons, the cause was remanded 
for trial on the merits (Harvey, etc. v. Slacum et ux., Md. Ct. 
of App., J 706,893). 


Status of Automobile Occupants.—Plaintiff and decedent, em- 
ployees of defendant on a fishing boat, were making the 
automobile trip with defendant for their personal benefit, and 
there could be no recovery from defendant because he was not 
guilty of gross negligence when, blinded by the lights of 
an approaching car, he ran his car off the road (McGrath v. 
Parsons, Mass. Supreme Jud. Ct., 706,910). 


Instructions.—Since the jury could have inferred from the evi- 
dence that the car at the time of the accident was being 
operated solely for plaintiff’s benefit, it was reversible error 
to refuse such an instruction (Meyers et vir. v. Meyers et all., 
N. Y. Supreme Ct., App. Div., J 706,892). False Testimony. 
—As the charge requested did not comply with the require- 
ment that the witness should have willfully and corruptly 
sworn falsely to a material fact in the case, it was properly 
refused (Tindell, Adm. v. Guy, Ala. Supreme Ct., J 706,899). 


Intersection Collisions.—Plaintiff recovered for personal in- 
juries sustained when defendant’s speeding cab struck her 
husband’s car, in which she was a passenger, as it was cross- 
ing an intersection (Reed v. Coleman et al., Kansas City Ct. 
of App., Mo., | 706,907). Collision Inevitable.—Since plaintiff 
was contributorily negligent in entering upon the intersection 
when defendant’s truck was approaching so rapidly that a 
collision was inevitable, judgment n.o.v. was entered for 
defendant (Williams v. Philadelphia Toilet & Laundry Co., 
Pa. Superior Ct., 7 706,903). Contributory Negligence.— 
Plaintiff recovered for damages occasioned by an intersection 
collision with defendant’s automobile, since whether plain- 
tiff was contributorily negligent in failing to note the speed 
at which defendant was approaching was a question for the 
jury (Robinson et al. v. Ondack, Pa. Superior Ct., | 706,902). 
Boys Coasting Down Street.—Since minor-plaintiffs were 
violating a city ordinance when they coasted down a street, 
turned at an intersection, and were struck by defendant’s 
automobile, they were barred from recovering as a matter of 
law (Botelho v. Margarida, Mass. Supreme Jud. Ct., J 706,901). 
Duty to Warn.—It was prejudicial error to charge plaintiff 
with an absolute duty to warn his driver of any obstruction, 
which he saw or should have seen, on the highway; therefore, 
the judgment for defendant, the driver of the other car in an 
intersection collision in which plaintiff was injured, was 
reversed (Teufel v. Kaufmann, Iowa Supreme Ct., J 706,898). 
Joint Tortfeasors.—A taxi passenger recovered for injuries 
sustained against joint tortfeasors, the cab company and the 
driver of the other car, when the two cars collided at an 
intersection (Taggart v. Yellow Cab Co. of Wichita et al., 
Kan. Supreme Ct., J 706,896). 


Municipality’s Liability—Plaintiff recovered from defendant 
municipality for personal injuries sustained when he ran 
his car at night into an unlighted barricade on a street 
(City of Meridian v. King, Miss. Supreme Ct., J 706,909). 


Pedestrians Injured.—Defendant’s motion for judgment n. o. v. 
was granted since plaintiff pedestrian, knocked down by a 
cab, could not sufficiently identify the car, or prove that it 
was owned by defendant and operated by its agent (Sherwin 
et al. v. Yellow Cab Co., U. S. Dist. Ct., E. D., Pa., 1 706,908). 
Collision with Parked Truck.—Since defendant was entitled 
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AUTOMOBILE—Continued 


Scope of Employment.—Since going home for breakfast was a 


to have his pleaded defenses separately and distinctly sub- 
mitted to the jury, plaintiffs’ judgment for the wrongful 
death of their decedent who was standing near a parked 
truck on the side of a highway when defendant’s employee 
collided with the truck was reversed and the cause remanded 
(Graham v. Gatewood et al., Tex. Ct. of Civ. App., 706,895). 


Railroad Crossing Collision.—Plaintiffs, wives of decedents, 


failed to prove that defendant railroad could have prevented 
the crossing collision after they knew or should have known 
that decedents were in imminent peril; therefore, they could 
not recover under the humanitarian doctrine (Knorp v. 
Thompson, Trustee, Missouri Pacific R. R. Co.; Hutchinson 
v. Thompson, Trustee, Missouri Pacific R. R. Co., Kansas 
City Ct. of App., Mo., J 706,905, 706,906). 


Rear End Collisions.—Plaintiff recovered for personal injuries 


and property damages sustained when after turning out for 
a street barricade his car crashed into the rear of defend- 
ant’s unlighted street car (Kazan v. Wilkes-Barre Ry. Corp., 
Pa. Superior Ct., J 706,891). 


deviation trom the route which defendant’s employee should 
have taken in driving the car to the garage for repairs, he 
was not acting within the scope of his employment when 
the collision with plaintiff's automobile occurred (Miguel v, 
Linden Motor Car Co., Inc., Mass. Supreme Jud. Ct,, 
{ 706,897). 


Special Findings Inconsistent with General Verdict—The jury 
in special questions found that plaintiff was guilty of con- 
tributory negligence, and then rendered a general verdict for 
plaintiff; therefore, defendant’s motion for judgment notwith- 
standing the verdict was granted (Sayeg v. Kansas Gas & 
Electric Co. et al., Kan, Supreme Ct., J 706,900). 


Statute of Revivor.—Defendant was not permitted to strike a 


judgment obtained against him in a wrongful death action 
because of a substitution of plaintiffs in the action more than 
one year after the death of the first administrator, since he 
failed to assert the bar of the statute to a revivor of an 
action until after judgment (Willis v. Patterson, Admr,, Ala. 
Supreme Ct., ff 706,894). 
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